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In the Court of Appeals of the District of Columbia. 


The National Safe Deposit, Savings and Trust 

Company, Appellant, 
vs. 

Mary W. Heiberger. 


No. 1170. 


1 I John W. Naim of the city of Washington, in the District 
of Columbia, do hereby make, publish, and declare, this as 

and for my last will and testament, hereby revoking any and all 
wills, testaments, and codicils by me at any time heretofore made. 

First To my daughter, Mrs. F. J. Heiberger, I give and bequeath 
the Knabe Concert grand piano, now in my dwelling No. 1338 Ver¬ 
mont avenue, in the city of Washington D. C. 

Second To my daughter Addie Nairn, I give and bequeath my 
gold watch, and also my, oak writing desk, and my mahogany book¬ 
case, now in my said dwelling, with all the books therein contained, 
except such as belong to my wife, all other furniture and house¬ 
keeping effects in my said dwelling-house, I give and bequeath to 

mv wife Genevra E. Nairn 

*/ 

Third All money on hand at the time of my death, all promis¬ 
sory notes, secured and unsecured, other than the notes of my tw T o 
sons, hereinafter named, which last-named notes I direct to be can¬ 
celled and given to them, respectively, and all stocks and bonds, 
after paying my just debts and funeral expenses.?, and the costs of 
administration, I give and bequeath to my said daughter Addie 
Nairn and to my said wife Genevra E. Nairn to be equally divided 
between them— 

Fourth All the rest and residue of the property, and estate, of 
whatsoever kind and nature,-and wheresoever situated, of which I 
shall be seized or possessed, or to which I shall be in any manner 
justly entitled at the time of my death, I give, devise and bequeath 
to my executor, hereinafter named, in and upon the following trusts, 
and none other, namely— 

First In trust to pay to each of my two sons. John James Nairn 
and Thomas Shields Nairn, the sum of one thousand dollars per 
annum during his life, payable in equal monthly installments, so 
long as my said sons shall respectively live, the interest of 

2 each of my said sons in my estate to cease absolutely at his 
death 

Second In further trust, to apply to the support, maintenance, 
and education of each of my grandchildren Thomas Gilbert Nairn 
and Hattie Louise Nairn, annually, provided the parents of my said 
grandchildren shall acquies-e in such provision for their main- 

1—1170a 
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tenance and education as my said executor shall approve the sum 
of six hundred dollars, or so much thereof as may become neces¬ 
sary, until they shall have respectively reached the age of twenty- 
one years, on the arrival at said age, I direct that there shall be 
paid to each if them the sum of five thousand dollars in cash, upon 
payment of which amount, the entire interest of each, and both of 
them in my estate shall cease absolutely. 

Third In further trust, to pay to my daughter Mrs. F. J. Hei- 
berger, the sum of one thousand dollars per annum so long as she 
shall live, in quarterly installments, or oftener in the discretion of 
my executor, with an additional sum of five hundred dollars per 
annum during her life, payable as aforesaid, from and after the 
death of her husband should she survive him, her interest, entire, 
in my estate to cease in like manner at her death. During her life 
she is to have the right to occupy, free of rent, the dwelling-house 
known as No. 913. H. St. northwest in the city of Washington D. C. 
or if that house shall not belong to me at the time of my death, my 
executor shall purchase a suitable house—in lieu thereof—subject 
to her approval, at a cost not to exceed ten thousand dollars, 
which she shall hold and occupy, free of rent, during her life, 
but subject to all the conditions—as stated above—that apply 
to her tenure upon house No 913 H. St. northwest—Should 
she die before her husband, and should he desire to occupy 
said premises after her death, he shall have the privilege 
of doing so, upon payment of the fair, just market 
3 rental therefor so long as he shall occupy said house, and 
and the rental thereof, whether paid by him or by other 
tenants, shall be bv my executor as safely and as profitably invested 
as may be until the youngest child of my said daughter living at 
the time of her death shall reach his or her majority, at which time, 
or when the youngest survivor of them shall have attained such 
age, the said property shall be sold at private or public sale, for the 
best obtainable price, and the amount of the purchase-money, 
together with the accumulated rents, interest, and profits thereon, 
shall be divided between the said children, or the survivors of them 
then living, share and share alik<?—But should both my said 
daughter and her husband die before the youngest of her children 
shall have obtained majority, I direct that the rental of said prop¬ 
erty, including any accumulations thereof, with the interest and 
profits thereon, shall be immediately distributable among or appli¬ 
cable to the use and benefit of the children of my said daughter, 
share and share alike, and that in addition thereto, my executor 
shall apply to the support, maintenance and education of each 
minor child until he or she shall respectively arrive at the age of 
twenty one years the sum of three hundred dollars. 

Fourth Having recently built a dwelling-house on lot No. 3 
square north of square No 242, known as No 1309 Rhode Island 
avenue in the said city of Washington D. C. which is too large, and 
wholly unsuited to the requirements of my small family, I direct 
that it shall be either sold, or rented, as my executor shall deem 
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best, and from the purchase-money derived therefrom—if sold— 
there shall be taken an amount, not to exceed twelve thousand 
dollars, for the purchase, or for the erection of a house, to be located 
in the northwest section of the city, west of Fourteenth, and north 
of N street that my wife shall think best suited to her needs, which 
house, she may occupy free of rent, until her death or 

4 remarriage whichever shall first occur, And my daughter 
’Addie Nairn also, shall have such accommodations and 

privileges therein, including rooms, and board, as she has always 
during my life, free of charge, so long as it shall be agreeable to my 
said wife and her, to live together therein, but upon the marriage of my 
daughter Addie Nairn these rights and privileges shall cease, im¬ 
mediately—But should my wife prefer to continue to occupy our 
old home, No. 1338 Vermont avenue, or, in the house in which we 
may live, at the time of my death, if it shall belong to me—she 
shall be allowed to do so, but upon the conditions as stated, in the 
preceding paragraph, and further, that no change in her place of 
abode shall impair, or operate as a forfeiture of any of the rights or 
privileges of my daughter Addie Nairn, as stated above, to a home 
therein—And also, the further condition, that in no house that 
my wife shall select as her home, shall any person whomsoever, 
other than herself, our son Wilson Barker Nairn, and my daughter 
Addie Nairn, be allowed to use or occupy any part of the premises, 
either as a gratuity, or for pay—This is not intended to pre¬ 
clude friends living at a distance, visiting the premises tempo¬ 
rarily— 

Fifth In further trust, to pay one-lialf of the net income of my 
estate, after paying the several legacies and bequests hereinbefore 
contained, to my said wife Mrs Genevra E. Nairn, until her death 
or remarriage; then in trust to apply the said moiety of said net 
balance of the income of my estate to the education, maintenance 
and advancement in life, of my son Wilson Barke Nairn until he 
shall have attained his majority, and then in trust to pay the said 
moiety of said net income of my estate to him so long as he shall 
live, his interest in my estate to cease absolutely at his death. The 
remaining moiety of said net income is to be paid by my said 
executor to my said daughter Addie Nairn so long as she 

5 shall live—her interest, also, in my estate to cease with her 
life—Should my said daughter Addie Nairn die, leaving my 

said wife surviving, the whole of the said net income is to go to my 
said wife during her widowhood, or until her death as above pro¬ 
vided, and upon her remarriage or death, then to my son Wilson 
Barker Nairn for his life, as above provided ; or should my said son 
Wilson Barker Nairn die before attaining his majority, and should 
m v said wife remarry or die, leaving my said daughter Addie Nairn 
her and him surviving, then the whole of said net income of my 
estate, after payment of the said several legacies and bequests to 
other persons hereinbefore set forth, shall go to my said daughter, 
Addie Nairn, so long as she shall live— 

Sixth It is further my will, and I so direct, that each and every 
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of the provisions herein contained in favor of my said daughter 
Addie Nairn shall be for her sole and separate use, free from all and 
any control of any husband or husbands she may have, and from 
all liability for any debts or obligations of any such husband or 
husbands— 

Seventh It is further my will, and I so direct, that each and every 
of the provisions herein contained in favor of my said daughter 
Addie Nairn, shall wholly cease, determine and be inoperative, in 
the event, that she shall elect to lead the life of a nun or recluse, 
or Sister of Charity, or if she shall become member of, or, in any 
way connected with, any corporation, organized for the encourage¬ 
ment of such manner of life, by whatever name it may be known 
or called, ruled, or governed, wholly, or in part, by any religious 
sect—In the event of such happening, I direct that her entire in¬ 
terest in my estate shall immediately cease and go to my wife 
Genevra E. Nairn, if she be living, but if she be deceased, then it 
shall go to my soil Wilson Barker Nairn and the same conditions 
shall be binding upon either, or,' both of them, as apply to other 
bequests made herein in their favor, and before stated 
6 Eighth In further trust, after the death of my said daugh¬ 

ter Addie Nairn and of my said son Wilson Barker Nairn 
and after the death or remarriage of my said wife Genevra E. Nairn 
then to convey, set over, pay, transfer and assign all my property, 
of every kind and nature whatsoever, after fully satisfying or making 
adequate provision for each and every of the bequests, annuities and 
gifts in favor of the other persons hereinbefore named, to the 
Children’s hospital, in the said city of Washington, in the District 
of Columbia, to be applied to the erection, equipment, endowment, 
and maintenance of a suitable buildings or buildings to be used for 
the care and treatment of white children, only, which said buildings 
or buildings shall bear my name— 

Ninth The property located at the northwest corner of “P”and 
Fourteenth street, northwest, in the said city, being improved by 
frame buildings, so old, that they are rapidly decaying, I direct 
that, wdienever said buildings shall be so far deterio-ated as that in 
the judgement of my executor they should be removed, the said lot 
shall be improved by the erection thereon of a suitable building for 
business purposes only—It is my wish and I so direct, that no 
change shall be made in the character of any other of the improve¬ 
ments upon my real estate involving the demolition of the building, 
but that all my property shall all be kept in reasonably good repair, 
including such inside remodeling as my executor may deem neces- 
sarv, until the same shall have been eonveved, transferred and set 
over to the Children’s hospital as hereinbefore provided, and for the 
purposes hereinbefore specified ; except that, in case of destruction 
by lire, or in case the improvements upon any of my property shall 
become no longer available for habitation, or business purposes, 
through accident or other causes, my executor is at liberty to ex¬ 
ercise his best judgement and discretion in the matter of the res¬ 
toration of such premises to a condition suitable for such pur¬ 
poses— 
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7 Tenth I direct that my executor shall keep all my prop¬ 

erty well insured, against loss by fire, to an amount not less, 
than is now placed upon each and every piece, and if possible in the 
same companies— 

It is further my will, and I so direct, that if any one, or more, of 
the beneficiaries under this will, shall contest at law its validity, he, 
she, or they shall forfeit all rights thereunder, and that such rights 
thus forfeited shall revert to my estate. 

I hereby appoint the National Safe Deposit, Savings and Trust 
Company of the District of Columbia, to be the executor of this my 
last will'and testament, and trustee to carry into effect the several 
provisions thereof. 

Witness my hand and seal this twenty-sixth day of July A. D. 
1900 


JOHN W. NAIRN, [seal.] 


Signed, sealed, published, and declared as and for his last will 
and testament by the above-named testator, in the presence of us, 
who, in his presence, at his request, and in the presence of each 
other, subscribe our names as attesting witnesses thereto. 

WILTON J. LAMBERT, 

410 5th St. N. W. 

JOSEPH D. SULLIVAN, 

410 5th Street N. W. 

J. J. DARLINGTON, 

410 5th St. N. W. 


(Endorsement: “ Taken from box in National Safe Dep., Savings 
& Trust Co. on May 22, 1901, by John R. Rouzer, ass’t register of 
wills. Filed May 22,1901. Louis A. Dent, register of wills, D. C.”) 


8 In the Supreme Court of the District of Columbia, Special 

Term for Orphans’ Court Business. 

In the Matter of the Estate of John W. Nairn. 10214. 


The petition of the National Safe Deposit, Savings and Trust 
Company of the District of Columbia respectfully represents: 

1. That your petitioner is a corporation organized and doing 
business in the city of Washington under laws of the United 
States. 

2. That John W. Nairn, late a citizen of the United States, resid¬ 
ing in the city of Washington, departed this life in Washington on 
or about the 20th day of May, nineteen hundred and one. 

3. That the said John W. Nairn died seized and possessed of real 
and personal property, the personal property, as near as your peti¬ 
tioner can now ascertain, to the amount of about fifteen thousand 
dollars. 

4. That [the said decedent left' a last will and testament bearing 
date July 6, 1900, which is herewith presented for probate and 
record. 
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5. That the decedent left surviving him a widow, Genevra E. 
Naim, and as his heirs-at-law and next of kin as follows: 

Daughter , Mary W. Heiberger, wife of F. J. Heiberger, #1811 G 
street northwest, Washington, D. C. 

Son, John J. Nairn, # 30 Atwood street, Hartford, Connecticut. 
Son, Thomas S. Nairn, 452 Franklin street, Philadelphia, Penn. 
Daughter, Addie Naim, # 1338 Vermont avenue, Washington, 
D. C. 

Son, Wilson B. Nairn, # 1338 Vermont avenue, Washington, 
D. C. 

9 All the heirs-at-law are of age except the youngest son, 
Wilson B. Nairn, who is eight years of age. 

6. Your petitioner is the executor named in said will. Wherefore 
— prays that the said will be admitted to probate and record and that 
letters testamentary be granted to your petitioner. 

THE NATIONAL ’ SAFE DEPOSIT, SAVINGS 
AND TRUST COMPANY OF THE DIS¬ 
TRICT OF COLUMBIA, 

By GIST BLAIR, Acting Trust Officer. 

I do solemnly swear that I have read the petition by me sub¬ 
scribed and know the contents thereof, and that the facts stated 
upon personal knowledge are true, and that the facts stated therein 
upon information and belief I believe to be true. 

Subscribed and sworn to before me this twenty-seventh day of 
May, A. D. 1901. 

LOUIS A. DENT, 

Register of Wills. 

(Endorsement: “ Petition for appointment of executor, and pro¬ 
bate and record of will. Filed May 27, 1901. Louis A. Dent, 
register of wills, D. C.”) 

10 In the Supreme Court of the District of Columbia, Holding 

a Special Term for Orphans’ Court Business. 

In the Matter of the Estate of John W. Nairn, Deceased. No. 

10214, Adm. Doc. 

Answer of the respondent, Mary W. Heiberger, to the petition of 
the National Safe Deposit, Savings and Trust Company of the 
District of Columbia, filed herein on the 27th dav of Mav, 1901. 

For answer to said petition this respondent says: 

1. She admits that the petitioner is a corporation as alleged. 

2. She admits the averment of the second paragraph of the peti¬ 
tion as to the death of .John W. Nairn, and that at the time of his 
death, and for many years before, said Nairn was a resident of the 
city of Washington, District of Columbia, and had his domicile 
therein. 

3. She admits that said John W. Nairn died seized and possessed of 
real and personal property in this District, but as to the amount of 
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Said personal property this respondent has no knowledge or infor¬ 
mation. 

4. She admits that on the 6th day of July, 1900, said John W. 
Nairn executed a written instrument purporting to be his last will 
and testament, and that said instrument is the paper filed with said 
petition and referred to in the fourth paragraph thereof, but she 
denies, as hereinafter more fully set, forth, that said instrument was 
in fact the last will and testament of said John W. Nairn. 

11 5. She admits that said John W. Nairn left surviving him 
his widow, Genevra E. Nairn, and that the names of his 

heirs-at-law and next of kin are correctly set forth in said fifth 
paragraph. 

6. She admits that the petitioner, The National Safe Deposit, 
Savings and Trust Company of the District of Columbia, is named 
in said instrument as the executor thereof. 

Further answering, this respondent says that at the time of the 
death of said John W. Nairn, in addition to the personal property 
left by him, he was the owner of real estate in the District of 
Columbia of the value over and above all encumbrances of about 
six hundred thousand dollars ($600,000.00), the annual rentals of 
which, at the time of his death, amounted to about $30,000.00, and 
that at the time of his death, besides his widow and children, he 
had living the following grandchildren : Children of Mary W. Hei¬ 
berger and her husband, Franz J. Heiberger: Elizabeth Flora Hei- 
berger, who is twenty-one years of age; Franz J. Heiberger, Jr., 
who is eighteen years of age; Fanny Heiberger, who is fourteen 
years of age, and Dorothy Heiberger, who is ten years of age. 
Children of Thomas S. Nairn and his wife, SallieL. Nairn: Thomas 
Gilbert Nairn, who is sixteen years of age, and Hattie L. Nairn, who 
is fourteen years of age. 

She avers that at the time said instrument dated July 6th, 1900, 
was executed by said John W. Nairn he was not of sound or dis¬ 
posing mind or memory or capable of executing a valid deed or 
contract, and that at said time said John W. Nairn was subject to, 
and in the execution of said instrument was controlled by, certain 
insane delusions as to his children and grandchildren, who 

12 were the natural objects of his bounty, which rendered him 

2 . 

incapable of making a valid disposition of his property, or any 
part thereof, by will, and that for the foregoing reasons said instru¬ 
ment was wholly invalid as a will or testament. 

Wherefore this respondent prays that this answer shall be taken 
as her caveat to said alleged will; that probate and record of said 
alleged will may be denied, and that it may be adjudged and de¬ 
creed by this court that said John W. Nairn died intestate. 

MARY W. HEIBERGER. 

A. S. WORTHINGTON, 

F. P. B. SANDS, 

R. ROSS PERRY, 

Attorneys for Mary W. Heiberger. 
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I, Maiy W. Heiberger, on oath say that I have read the forego¬ 
ing answer by me subscribed, and know the contents thereof; that 
the facts therein stated of my personal knowledge are true, and 
those stated upon information and belief I believe to be true. 

MARY W. HEIBERGER. 

Subscribed and sworn to before me, a notary public in and for 
the District of Columbia, this 25th day of June, A. D. 1901. 

GEO. W. A. WHITE, 

[seal.] Notary Public. . 

F. B. P. SANDS, 

Attorneys for Mary W. Heiberger. 

3. 

(Endorsement: “ Answer and caveat of Mary W. Heiberger. 
Filed Jun- 26, 1901.. Louis A. Dent, register of wills, D. C.”) 

13 In the Supreme Court of the District of Columbia, Holding a 

Special Term for Orphans’ Court Business. 

In re Estate of John W. Nairn, Deceased. No. —. 

The Reply of the National Safe Deposit , Savings and Trust Company 
to the Answer and Caveat of Mary W. Heiberger. 

Respondent admits upon information and belief that the said 
John W. Nairn left surviving him the grandchildren mentioned in 
said answer and caveat, and that he left real estate of about the 
value therein stated and of the rental value of about $30,000.00 
annually. 

Respondent upon information and belief denies the allegation of 
said answer and caveat that at the time said instrument dated July 
6th, 1900, was executed by said John W. Nairn he was not of sound 
and disposing mind and memory and capable of making a valid 
deed or contract, and that at said time said John W. Nairn was 
subject to and in the execution of said instrument was controlled 
by certain insane delusions as to his children and grandchildren, 
who were the natural objects of his bounty, which rendered him in¬ 
capable of making a valid disposition of his property or any part 
thereof by will. Respondent upon like information and belief 
also denies that said instrument is wholly invalid as a will. On 
the contrary, the respondent upon like information and belief says 
that the said John W. Nairn lived all his life in the District of Co¬ 
lumbia, and accumulated the whole of his large estate and continued 
to accumulate after the making of said paper-writing down to a 

14 very few weeks before his death, and to do all the business 
necessary to the management and preservation of said estate, 

and that he was accepted by the community as a careful, prudent, 
and capable business man; and respondent further says upon in¬ 
formation and belief that the said John W. Nairn was not at the 
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time of the making of said paper-writing suffering from insane de¬ 
lusions as to his children and grandchildren, nor before nor after 
that date, and that at the date of said paper-writing as well as be¬ 
fore and after that time he was of sound and disposing mind and 
memory and capable of making a valid deed or contract, and that 
said paper-writing is the valid last will and testament of the said 
John W. Nairn. 

THE NATIONAL SAFE DEPOSIT, 
SAVINGS & TRUST COMPANY 
OF THE DISTRICT OF CO¬ 
LUMBIA, 

By THOMAS R. JONES, President 

C. C. COLE, 

Sol. for Respondent. 


District of Columbia, ss : 

Thomas R. Jones, being first duly sworn, deposes and says that he 
is the president of the respondent, The National Safe Deposit, Sav¬ 
ings and Trust Company, named in the foregoing answer by him 
subscribed, and that he has read said answer and knows the con¬ 
tents thereof; that the statements therein made of his own knowl¬ 
edge are true and those made upon information and belief he 
believes to be true. 

THOMAS R. JONES. 


Subscribed and sworn to before me this 27th day of July, A. D. 
1901. 


[seal.] 


WALTER F. DONALDSON, 

Notary Public D. C. 


(Endorsement: “ Reply of the National Safe Deposit, Savings and 
Trust Company to the answer and caveat of Mary W. Heiberger. 
Filed Jul- 27, 1901. Louis A. Dent, register of wills, D. C.”) 


15 In the Supreme Court of the District of Columbia, Holding a 
Special Term for Orphans’ Court Business. 

In re Estate of John W. Nairn, Deceased. No. —. 

And now comes the National Safe Deposit, Savings and Trust 
Company of the District of Columbia, the proponent herein, and 
moves the court to order the following issues to be tried before a 
jury, to wit: 

First. Was the paper propounded as the last will and testament 
of the said John W. Nairn, purporting to bear date the — day of 
-, 1900, executed by the said John W. Nairn in due form of law ? 

Second. If the said paper-writing mentioned in the preceding 
issue was executed by the said John W. Nairn in due form of law, 

2—1170a 
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was lie, at the time of the execution thereof by him, of sound and 
disposing mind and capable of executing a valid .deed or contract? 

W. F. MATTINGLY, 

C. G COLE, 

S. W. SOIION, 

Attorneys for the Proponent. 

(Endorsement: “ Motion of proponent for formation of issues. 
Filed Nov. 15, 1901. Louis A. Dent, register of wills, D. C.”) 

16 In the Supreme Court of the District of Columbia, Holding 

a Special Term for Orphans’ Court Business. 

In the Matter of the Estate of John W. Nairn, Deceased. No. 

10214, Adm. Doc. 

B} t leave of the court first had and obtained the respondent, Mary 
W. Heiberger, files this her amended answer to the petition of The 
National Safe Deposit, Savings and Trust Company of the District 
of Columbia filed herein on the 27th day of May, 1901. 

For answer to said petition this respondent says: 

1. She admits that the petitioner is a corporation, as alleged. 

2. She admits the averments of the second paragraph of the peti¬ 
tion as to the death of John W. Nairn, and that at the time of his 
death and for many years before said Naim was a resident of the 
city of Washington, District of Columbia, and had his domicile 
therein. 

3. She admits that said John W. Nairn died seized and possessed 
of real and personal property in this District, but as to the amount 
of said personal property this respondent has no knowledge or in¬ 
formation. 

4. She admits that on the 6th day of July, 1900, said John W. 
Nairn executed a written instrument, purporting to be his last will 

and testament, and that said instrument was so executed bv 

17 him in due form of law as a will both of real and personal 
estate, and she expressly disclaims raising any question as to 

the execution of said instrument. She further admits that said in¬ 
strument is the paper filed with said petition and referred to in the 
fourth paragraph thereof, but she denies, as hereinafter more fully 
set forth, that said instrument was in fact the last will and testa¬ 
ment of said John W. Nairn. 

5. She admits that said John W. Nairn left surviving him his 
widow, Genevra A. Nairn, and that the names of his heirs-at-law 
and next of kin are correctly set forth in said fifth paragraph. 

6. She admits that the petitioner, The National Safe Deposit, 
Savings and Trust Company of the District of Columbia, is named 
in said instrument as the executor thereof. 

Further answering, this respondent says that at the time of the 
death of said John W. Nairn, in addition to the personal property 
left by him, he was the owner of real estate in the District of Colum- 
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bia of the value, over "and above all encumbrances, of about six 
hundred thousand dollars ($600,000.00), the annual rentals of which 
at the time of his death amounted to about $30,000.00, and that at 
the time of his death, besides his widow and children, he had living 
the following grandchildren : Children of Mary W. Heiberger and 
her husband, Franz J. Heibeiger : Elizabeth Flora Heiberger, who 
is twenty-one years of age; Franz J. Heiberger, Junior, who is 
eighteen years of age; Fanny Heiberger, who is fourteen years of 
age, and Dorothy Heiberger, who is ten years of age; children of 
Thomas S. Nairn and his wife, Sallie L. Nairn : Thomas Gilbert 
Nairn, who is sixteen years of age, and Hattie L. Nairn, who is 
fourteen years of age. 

She admits that at the time said instrument dated July 5th, 
1900, was executed by said John W. Nairn he was capable of 
18 managing his estate and attending to business affairs in gen¬ 
eral, and that he was at that time of sound mind in all 
respects except as hereinbelow indicated, but she avers that at said 
time said John W. Nairn was not of sound or disposing mind or 
memory, in this, that at said time he was afflicted with a disease of 
the brain causing insane delusions on his part as to his children and 
his grandchildren, who were the natural objects of his bounty, and 
his property, which prevented him from dealing rationally with any 
subject in which the interests of his children or grandchildren were 
involved, or which concerned a testamentary disposition of his prop¬ 
erty. 

Wherefore this respondent prays that this answer shall be taken 
as her caveat to said alleged will; that probate and record of said 
alleged will may be denied, and that it may be adjudged and de¬ 
creed by this court that said John W. Nairn died intestate. 

MARY W. HEIBERGER. 

A. S. WORTHINGTON, 

R. ROSS PERRY, Sr., 

F. P. B. SANDS, 

Atfys for Respondent , Mary W. Heiberger. 

I, Mary W. Heiberger, on oath say that I have read the foregoing 
answer by me subscribed and know the contents thereof; that, the 
facts therein stated of my personal knowledge are true, and those 
stated upon information and belief I believe to be true. 

MARY W. HEIBERGER. 


19 Subscribed and sworn to before me, a notary public in and 
for the District of Columbia, this 30th day of November, A. D. 

1901. 



GEO. W. A. WHITE, 

Notary Public. 


(Endorsements: “’Amended answer of the respondent, Mary W. 
Heiberger. Filed Dec. 2, 1901. Louis 4. Dent, register of wills, 
D. C.,” and “ Leave granted to file this amended answer and caveat, 
Dec. 2,1901. Job Barnard, justice.”) 
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20 In the Supreme Court of the District of Columbia, Holding a 

Special Term for Orphans’ Court Business. 

In re Estate of John W. Nairn, Deceased. No. 10214. 

To the justice holding a special term of said court for orphans’ 

court business: 

The National Safe Deposit, Savings and Trust Company, propo¬ 
nent of the paper-writing purporting to be the last will and testa¬ 
ment of John W. Nairn, deceased, for response to the amended 
answer of Mary W. Heiberger to its petition propounding said 
paper for probate, sa} r s that it is advised that said answer is wholly 
insufficient in that it fails to allege that at the time of the execution 
by him of said paper-writing that the said John W. Nairn was not 
of sound and disposing mind and capable of executing a valid deed 
or contract and in failing to set forth the character of the delusions 
referred to in the petition or in what they consisted, and it prays 
that it may have the benefits of said objections to said answer. 

Nevertheless, for response to said answer, the said proponent says 
that the said John W. Nairn executed the said paper-writing filed 
with its petition herein in due form of law, and that at the time of 
the execution thereof by him he was of sound and disposing mind 
and capable of executing a valid deed or contract. 

The said proponent therefore objects to the issue tendered b}^ the 
amended answer of the said Mary W. Heiberger and prays that 
the following issues may be directed to be tried before a jury 

21 in this court to determine the validity of said paper-writing, 
to wit: 

First. Was the paper-writing propounded as the last will and tes¬ 
tament of John W. Nairn, bearing date the — day of July, 1900, 
executed by him in due form of law ? 

Second. At the time of the execution of said paper-writing by the 
said John W. Nairn, was he of sound and disposing mind and capa¬ 
ble of executing a valid deed or contract ? 

THE NATIONAL SAFE DEPOSIT, SAVINGS 
& TRUST COMPANY OF THE DISTRICT 
OF COLUMBIA, 

By THOMAS R. JONES, PresH. 

District of Columbia, ss : 

Thomas R. Jones, being first duly sworn, deposes and says that 
he is the president of the National Safe Deposit, Savings and Trust 
Company, the proponent named in the foregoing response ; that he 
has read said response and knows the contents thereof, and that 
the matters and things therein stated upon his personal knowledge 
are true, and those stated upon information and belief he believes 
to be true. 


THOMAS R. JONES. 
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Subscribed and sworn to before me this 19th day of December, 
A. D. 1901. 

[seal.] WALTER F. DONALDSON, 

Notary Public , D. C. 

(Endorsement: “ Objection of Nat. Safe D., S. & T. Co. to issues 
tendered by Mary W. Heiberger and submitting issues with peti¬ 
tion for trial of same. Filed Dec. 20,1901. Louis A. Dent, register 
of wills, D. C”) 

22 In the Supreme Court of the District of Columbia, Holding 
a Special Term for Orphans’ Court Business. 

In re Estate of John W. Nairn, Deceased. No. 10214, Probate 

Docket. 

This case came on to be heard at this term upon the application 
of attornej's for the caveator and caveatees respectively for the 
framing of issues, and thereupon, upon consideration of the form of 
issues presented by the caveator and of the objections thereto by the 
caveatees and of the form of issues presented by the caveatees and 
after argument by counsel for the respective parties, it is, this 21st 
day of December, 1901, ordered that the said objections of the 
caveatees be, and the same hereby are, overruled, and further that 
the following issue be, and the same hereby is, framed for trial by 
jury, to wit: 

“Was said John W. Naim at the time of the execution and 
publication of the paper-writing in question under the influence of 
any insane delusion or delusions with respect to his property and 
the natural objects of his bounty or either of them which prevented 
him from then having a sound and disposing mind and rendered 
him incapable of executing a valid deed or contract where the sub¬ 
ject of the said delusion or delusions was involved ? ” 

JOB BARNARD, Justice. 

( Endorsement: “ Order of court framing issue. Filed Dec. 21, 
1901. Louis A. Dent, register of wills, D. C.”) 


23 In the Court of Appeals of the District of Columbia, January 

Term, 1902. 

The National Safe Deposit, Sayings ] 

and Trust Company, Petitioner, ( No. 107, Original Docket. 

vs. ( Probate No. 10214. 

Mary W. Heiberger. I 


Petition for Allowance of Special Appeal. 

On consideration of the petition of The National Safe Deposit, 
Savings and Trust Company, petitioner, for the allowance of a spe¬ 
cial appeal from an order of the supreme court of the District of 
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Columbia, entered herein on December —, A. D. 1901, it is now here 
ordered by the court that said appeal be, and the same is hereby, 
allowed. 

By the court: 

R. H. ALVEY, 

Chief Justice. 

January 7, 1902. 

A true copy. 

Test * 

[seal.] ROBERT WILLETT, Clerk. 

(Endorsement: “ Copy of order allowing appeal. Filed Jan. 14, 
1902. Louis A. Dent, register of wills, D. C.”) 

24 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

In re Estate of John W. Nairn, Deceased. No. —. 

The register of wills will please copy only the following papers 
for the record on appeal to the Court of Appeals, to wit: 

1st. The petition of the National Safe Deposit, Savings and Trust 
Company. 

2nd. The will of John W. Nairn. 

3rd. The original answer and caveat of Mary W. Heiberger. 

4th. The reply of the National Safe Deposit, Savings and Trust 
Company. 

5th. Motion of the latter for issues. 

6th. Amended answer and caveat of Mary W. Heiberger. 

7th. Objection of the National Safe Deposit, Savings and Trust 
Company to the issue tendered by the caveator and motion for 
issues. 

8th. Order of the court directing the issue. 

C. C. COLE, For Caveatee. 

A. S. WORTHINGTON, 

Of Counsel for Caveator. 

(Endorsement: “Copy of papers for record on appeal. Filed 
January 16, 1902. Louis A. Dent, register of wills, D. C.”) 

25 Form No. 93. 

Supreme Court of the District of Columbia, Holding a Probate 

Court. 

District of Columbia, To wit: 

I, Louis A. Dent, register of wills for the District of Columbia, 
clerk of the probate court, do hereby certify the foregoing pages, 
numbered from 1 to 24, inclusive, to be true copies of the originals 
of certain papers on file in the office of the register of wills, clerk of 
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the probate court, in case No. 10214, estate of John W. Nairn, de¬ 
ceased, wherein The National Safe Dep., Savings & Trust Co. are 
appellants and Mary W. Heiberger the appellee, the same constitut¬ 
ing a full, true, and correct transcript of record of proceedings had 
in said cause, according to the direction of counsel filed therein and 
made a part hereof. 

I further certify that the bond for appeal, in the penalty of one 
hundred dollars, was duly filed by said appellants and approved by 
said court on the fourteenth day of January, A. D. 1902. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of the said probate court this sixteenth day of January, A. D. 
1902. 

[Seal Supreme Court of the District of Columbia, Probate Jurisdiction.] 

LOUIS A. DENT, 

R., 

Register of Wills for the District of Columbia , 

Clerk of the Probate Court. 

Endorsed on cover: District of Columbia supreme court. No. 
1170. The National Safe Deposit, Savings and Trust Company, 
appellant, vs. Mary W. Heiberger. Court of Appeals, District of 
Columbia. Filed Jan. 18,1902. Robert Willett, clerk. 
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Court of Appeals, District of Columbia. 

January Term, 1902. 


No. 14, Special Calendar. 


THE NATIONAL SAFE DEPOSIT, SAVINGS AND 
TRUST COMPANY, Appellant, 

vs. 

* i i ^ 

MARY W. HEIBERGER. 


BRIEF FOR CAVEATOR AND APPELLEE. 


CONCISE STATEMENT OF CASE. 

John W. Nairn, late of the District of Columbia, died 
therein on May 20, 1901 (Rec., p. 5). He left a paper 
writing, purporting to be his last will and testament (Rec., 
pp. 1-5), which was filed in the office of the Register 
of Wills of the District of Columbia on May 22, 1901 (Rec., 
p. 5). On May 27, 1901, the appellant, named as executor 
and trustee in said paper writing, filed its petition to have 
this writing admitted to probate and record as the last will 
and testament of said Nairn (Rec., pp. 5, 6). On June 26, 
1901, the appellee, one of said testator’s daughters, filed her 
answer to this petition which was also a caveat against the 
probate prayed for by it (Rec., pp. 6, 7). In this caveat she 
asserts the general mental incapacity of the said Nairn and 
also avers that he was the victim of such delusions as 
destroyed his testamentary capacity (Rec., p. 7). The ap¬ 
pellant filed a paper in the nature of a special replication 
to this caveat on July 27, 1901 (Rec., pp. 8, 9). On the 
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15th of November, the appellant tendered two issues, the 
first raising the question of the execution of the said paper 
writing, and the second, that of the general testamentary 
capacity of the alleged testator (Rec., pp. 9, 10). On No¬ 
vember 30, 1901, the appellee by leave of the court filed 
her amended answer and caveat (Rec., pp. 10, 11). In 
paragraph numbered 4 of this amended caveat, she admitted 
the due execution of this paper writing and expressly dis¬ 
claimed raising any question with respect thereto (Rec., p. 
10). The language of so much of the amended caveat as 
relates to testamentary capacity will be found in paragraph 
numbered 6 of this amended caveat (Rec., p. 11), and is so 
important that it is quoted in full: 

“ She admits that at the time said instrument dated 
July 5th, 1900, was executed by said John W. Nairn he 
was capable of managing his estate and attending to 
business affairs in general , and that he was at that time 
of sound mind in all respects except as hereinbelow 
indicated, but she avers that at said time said John W. 
Nairn was not of sound or disposing mind or memory, 
in this , that at said time he was afflicted with a disease 
of the brain causing insane delusions on his part as to 
his children and his grandchildren, who were the natural 
objects of his bounty, and his property, which prevented 
him, from dealing rationally with any subject in which 
the interests of his children or grandchildren were in¬ 
volved, or which concerned a testamentary disposition of 
his property .” 

On December 20, 1901, the appellant filed a paper in the 
nature of a demurrer combined with a special replication. 
By way of demurrer it is insisted that the amended caveat 
should have contained an averment of general mental in¬ 
capacity, and should have specified the details of the 
alleged delusions. The replication then re-avers the general 
mental capacity of the alleged testator and tenders the same 
two issues previously proposed by the appellant. (Rec., 

p. 12.) 
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Upon argument Barnard, J., overruled the foregoing ob¬ 
jections of the appellant and framed for trial by jury this 
y single issue (Rec., p. 13): 

“ Was said John W. Nairn at the time of the execu¬ 
tion and publication of the paper-writing in question 
under the influence of any insane delusion or delusions 
with respect to his property and the natural objects of 
his bounty or either of them which prevented him from 
then hawing a sound and disposing mind and rendered 
him incapable of executing a valid deed or contract where 
the subject of the said delusion or delusions was in¬ 
volved f ” 

The cause comes on for hearing now upon a special ap¬ 
peal allowed by this court from this order. (Rec., pp. 13-14.) 

► 

POINTS OP LAW AND FACT. 

I. 

The radical question to be discussed and decided in this 
r case is this : 

Where a caveator admits the general mental capacity, sanity 
and contracting ability of an alleged testator and attacks only 
his testamentary capacity by reason of special delusions, mono¬ 
mania or partial insanity invalidating his testamentary capacity, 
* does the law compel him to deny what he has explicitly admitted f 

Must an issue be raised with respect to, and must the 
jury solemnly determine, a question which no one asks? 
Must a fact admitted of record be inevitably forced for dis¬ 
pute upon parties who do not question it, and for adjudica¬ 
tion upon a court whose function is to adjudicate only 
litigated questions? 

It would seem that a negative answer should be returned 
to these questions. The object of all systems of pleading is 
to produce an issue which will be a proper statement of a 


> 
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proposition competent to determine the controversy as¬ 
serted on one side and denied on the other. 

1 Chi tty on Pleading (4th English Edition), 195, 
565, 566. 

Stephen on Pleading (1st English Edition), 145. 
Story’s Equity Pleading (7th Elition), Secs. 1-6. 
McFaul vs. Ramsey, 20 Howard, 523, 524. 

Nor can there be any question that in all systems of 
pleading the general rule is that, where an issue is properly 
joined, he who asserts the affirmative must prove it. 

Simonton vs. Winter, 5 Peters, 148, 149. 

But if these propositions be true, and they are so ele¬ 
mentary as hardly to be questioned, the caveator in this 
case cau not be forced against her will and contrary to 
what she admits to be the fact, to affirm in pleading and to 
prove in evidence that the alleged testator was a man of 
general unsound mind and incapable of making any valid 
deed or contract. 

The provisions of the Maryland act of Assembly of 1798, C. 
Cl., Subcli. 1, paragraph 3, are an anachronism. Literally 
they are as follows: 

“No willy testament or codicil, shall be good or ef¬ 
fectual for any 'purpose whatever, unless the person 
making the same be, at the time of executing or acknowl¬ 
edging it as hereafter directed, of sound and disposing 
mind, and capable of executing a valid deed or contract .” 

This definition of sanity was consistent with the facts then 
known to science. Today it is and for many years it has 
been imperfect and misleading. It is an anachronism. 

Cessante ratione, cessat et ipsa lex. 

When Blackstone published his first edition in 1765, a 
man born deaf, dumb and blind was regarded by the law 
as an idiot, and probably this was then practical^ correct. 
But within the past 50 years we have had the marvelous 
instances of Laura Bridgman and Helen Keller. Today it 
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is generally recognized that a person who lias only the sense 
of touch with which to communicate with the external 
world can nevertheless develop more than ordinary intel¬ 
ligence and take on a high degree of education and culture. 

When Blackstone wrote, the state of scientific knowledge 
with respect to mental diseases is indicated by the following 
language of his: 

“ A lunatic,* or non compos mentis, is one who has had 
understanding, but by disease, grief, or other acci¬ 
dent, hath lost the use of his reason. A lunatic is 
indeed one that hath lucid intervals, sometimes 
enjoying his senses and sometimes not, and that fre¬ 
quently depending upon the change of the moon.” 
(Book 1, p. 304). 

It was not until the year 1792 that Pinel liberated the 
wretched persons chained as lunatics in the Bicetre. 

McMaster, in his History of the People of the United 
States says, speaking of the condition of things in this 
country in the year 1784: 

“Keepers knew no other mode of silencing the 
ravings of a madman than tying him up by the 
thumbs and flogging him till he was too exhausted 

to utter a groan.” (Vol. 1, p. 101.) 

0 

For a detailed account of the progress of science with 
respect to mental diseases see— 

American Encyclopaedia, sub voc., “ Insanity.” 
Encyclopaedia Britanniea, “ “ “ 

By Clevenger, an author pre-eminent today as an author¬ 
ity upon this subject, it is stated that “ Psychiatry has be¬ 
come a science in the last few decades . . .” 

Medical Jurisprudence of Insanity, Vol. I, p. 1. 

This statement is supported by the facts detailed and the 
authorities cited in the first and second chapters of this 
work. 
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It is not disputed today that a man may be the victim of 
such partial insanity, monomania, delusions, or by what¬ 
ever other name the disease may properly be called, as to 
totally incapacitate him from doing a legally valid act 
connected with such partial insanity, etc., although his acts 
with respect to all other matters may be competent and 
valid. 

The whole subject is exhaustively considered by Clev¬ 
enger, chapter IX of his work cited above. It would be 
an affectation of learning to cite the great number of author¬ 
ities, legal and others, adduced by this author. It is suffici¬ 
ent to refer the court particularly to sections 1, 6, 8, 9, 14- 
21 of this same chapter IX and to the authorities cited in 
the footnotes. 

See note to the case of People vs. Hubert, 63 Amer¬ 
ican State B-eports, pp. 80-108. 

Orchardson vs. Cofield, 40 L. R. A. 256, and cases 
cited at pp. 258-9 by counsel. 


In the case of District of Columbia vs. Armes, 107 U. S. 
521, the Supreme Court of the United States recognize in 
the broadest terms the existence of partial insanity, and, 
speaking through Mr. Justice Field, use the following lan¬ 
guage : 

“ But lunacy or insanity assumes so many forms, 
and is so often partial in its extent, being frequently 
confined to particular subjects, whilst there is full 
intelligence on others, that the power of the court is 
to be exercised with the greatest caution. The books 
are full of cases where persons showing mental 
derangement on some subjects evince a high degree 
of intelligence and wisdom on others. The exist¬ 
ence of partial insanity does not unfit individuals so 
affected for the transaction of business on all sub¬ 
jects, nor from giving a perfectly accurate and lucid 
statement of what they have seen or heard. In a 
case in the Prerogative Court of Canterbury counsel 
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stated that partial insanity was unknown to the law 
of England ; but the court replied that if by this 
was meant that the law never deems a person both 
sane and insane at one and the same time upon one 
and the same subject, the assertion was a truism ; 
and added: ‘ If, by that position, it be meant and 
intended that the law of England never deems a 
party both sane and insane at different times 
upon the same subject; and both sane and in¬ 
sane at the same time upon different subjects; (the 
most usual sense, this last, of the phrase “ partial 
insanity ”), there can scarcely be a position more des¬ 
titute of legal foundation ; or rather there can scarcely 
be one more adverse to the stream and current of 
legal authority.’ Dew vs. Clark, 3 Add. E. R. 79, 94.” 

The following cases in Maryland recognize the same 
doctrine : 

Townshend vs. Townshend, 7 Gill, 10. 

Brown vs. Ward, 53 Md. 376. 

But the great leading case upon this subject and one of 
the earliest ones is that of Dew vs. Clark, Hagg. 19, de¬ 
cided in 1828, in which the judgment of Sir John Nicholl 
has been generally accepted as a clear and authoritative 
exposition of the law. This case is so familiar to the court 
that extended reference to the opinion is unnecessary. It 
may be well, however, to call attention to an unreported 
decision of the Court of Appeals of Virginia in the case of 
Meade vs. Bryan, involving the validity of the will of the 
celebrated John Randolph of Roanoke, which will be found 
as an appendix to Dorsey’s Statutory Testamentary Law of 
Maryland, page 143 et seq., in which the leading case is 
recognized and followed. 

See also the English case of Banks vs. Goodfellow, 
L. R. 5 Q. B. 549-572, containing a strong opinion 
of the late Lord Chief Justice Cockburn, concurred 
in by Blackburn, Mellor and Hannen, JJ., recogniz¬ 
ing the correctness and authority of Dew vs. Clark. 
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From all which it seems to follow conclusively that the 
question proposed in the issue framed by Barnard, J. is 
the proper one to be tried on the averments of fact made 
by the litigants in this proceeding and is a competent and 
material issue to determine the point in controversy. 

But if this be so, surely, another issue which they do not 
make can not be forced upon them. 

The trouble has arisen from this anachronism, which the 
Court of Appeals of Maryland has never been asked to 
remedy by interpretation. In the leading case of Davis vs< 
Calvert (1833) 5 G. & J. 269, Buchanan, C. J., enlarges upon 
the words of the Maryland act of 1798, already quoted in 
full, and he insists (pp.299-301) upon the statutory standard, 
ability to execute a valid deed or contract , accepting these words 
as the interpretation of the prior words— of sound and dis¬ 
posing mind. This was approved in Thy son vs. Thyson, 37 
Md. 582 (1873); McElwee vs. Ferguson, 43 Md. 483(1876); 
Brown vs. Ward, 53 Md. 395 (1880). What was decided in 
these cases was undoubtedly correct, to wit: That a man 
who is not able to make a valid deed or contract is not able to 
make a valid will. But it does not seem to have ever been 
brought to the attention of the court that the converse of 
this proposition is not correct, to wit: That a man ivho is 
able to make a valid deed or contract is not therefore able to 
make a valid will. 

This difficulty does not arise where, as in many of the 
cases cited, special questions are put to the jury; as in 
Orchardson vs. Cofield, 171 Ills. 14; S. C. 40 L. R. A. 256, 
or where the issue is in the following or similar words: Was 
the testator of sound and disposing mind f 

See Kenworthy vs. Williams, 5 Ind. 375, 380. 

Medill vs. Snyder, 61 Kan. 15. 

The stress in which the Court of Appeals of Maryland 
has found itself by reason of this statutory language is indi¬ 
cated in the case of Brown vs. Ward, 53 Md. 376, cited 
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above. The fundamental fact upon which the caveator’s 
case there rested was “testamentary incapacity by reason 

► of partial insanity or insane delusions.” But the issue was 
that of general testamentary incapacity, following the 
statutory words. When the proof was complete, there was 
some as to general business capacity and some as to these 
delusions. If the court will carefully consider the prayers 
of the caveator, upon the subject of these delusions (pp. 

v 378-381) and the responsive prayers of the caveatee, 

especially the fourth (p. 382), and then the language of 
the court (p. 393), it will be convinced of the illogical and 
inconvenient nature of this statutory test. But in that case 
general capacity was in issue, and therefore the test—unsci- 
v entitle as it was—applied, while in the case at bar, there is 

not only no contest over general contracting capacity, but 
it is explicitly admitted. 

Let us now consider generally the decisions of the Mary¬ 
land courts concerning the proper form of issues. It will 
be conceded that their form is such as to admit of, rather 
to require, yea and nay answers. The response of the jury 
v can not be in the nature of a special traverse, thus: 

“ We find-that John Jones was able to intelligently 
transact all business and that he could have made a 
valid will and testament had he not been the victim 
of an insane delusion as respects one of his seven 
children whom he insanely regarded as having at- 
i tempted his life and whom he therefore disinherited 

in the paper offered for probate, therefore, we an¬ 
swer the general testamentary capacity issue; No.” 

But again, there must not be two issues involving the 
' same substantial point. 

> In England— 

“It has always been the practice of the court (of 
chancery) in certain cases, either when legal rights 
were involved or where there was great difficulty 
in deciding upon facts, to direct the matter to be 
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tried by a jury in a court of common law ; for which 
purpose an action is ordered to be brought, and a 
feigned issue raised.” 

2 Daniel’s Chancery Pleading and Practice, 3d 
Am. from 3d Eng. edition, p. 1085. 

An extended note (7) at the bottom of page 1086 shows 
the States of the Union which have adopted this practice 
from the mother country and the nature of the cases in 
which issues have been framed. 

The court sometimes directs one issue onlv, and some- 
times several, according to the number of substantial points 
upon which it is necessary to take the opinion of a jury; 
and it will, when the point to be decided embraces several 
circumstances, direct an issue upon each of those circum¬ 
stances. 

2 Daniel’s Chancery Pleading and Practice, 1096. 
Bryan vs. Parker, 1 Younge & C. (Ex.) 170. 

Bailey vs. Sewell, 1 Russ. 239. 

Earl of Newburgh vs. Couutess of Newburgh, 5 
Mad. 364. 

The issue may consist of a series of specific questions. 
Black vs. Lamb, 1 Beasley (N. J.) 108. 

“The court of law knows nothing of the equitable 
proceedings in the case, or whether there is any, or 
what are the pleadings in the court of equity. The 
court must try the issue, not as an equitable pro¬ 
ceeding, nor regulated by any statute or rules which 
are applicable to proceedings of an equitable nature. 
The issue must be tried as a strict issue at law.” 

Black vs. Lamb, supra. 

In Maryland the English practice has been followed. Mr. 
Alexander says, at page 174 of his work on Maryland Chan¬ 
cer v Practice, that— 
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“the practice of our court of chancery, in reference 
to issues and special cases, does not differ materially 
from the practice of the English court.” 

When, therefore, the Maryland legislators provided, in 
the general system of probate and testamentary law estab¬ 
lished by the act of 1798, Ch. 101, for the framing of issues 
in the orphans’ courts and the transmission of these issues 
to “any court of law which may be most convenient, under 
all circumstances, for trying the same,” they were only 
applying and extending a then existing and well-known 
practice. 

It is a cardinal rule of pleading that issues must be 
single. Duplicity has always been and must ever continue 
to be a grave objection to any statement for solution of a 
question of fact. Again, all unnecessary matter and all sur¬ 
plusage are vicious. Mr. Stephen says, in his work on 
Pleading (p. 364): 

“ To combine with the requisite certainty and pre¬ 
cision the greatest possible brevity is now justly con¬ 
sidered as the perfection of pleading.” 

Above all, the law abhors the doing of a superfluous, a 
useless thing. These are elementary principles. 

In the case of Pegg and Others vs. Warford (1853), 4 Md. 
385, the Court of Appeals of Maryland said (393): 

“The practice of directing issues is undoubtedly 
borrowed from chancery and the ecclesiastical courts, 
and was observed in this State prior to the passage 
of the act of 1798. . . . Under the act of 1798, 

‘at any stage of the proceedings, before final adjudi¬ 
cation either party may require an issue and the 
court is not at liberty to refuse it.’ Barroll and Can- 
nell vs. Reading, 5 Har. and Johns, 176. From this 
it follows that, even after the finding of a jury on 
issues, a party in interest can require another issue 
or issues in regard to facts not covered by those pro¬ 
nounced upon, if the final judgment on the paper 
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purporting to be a will has not been rendered. Thus, 
if an issue be sent to a court of laiv which involves only 
the question of the execution, attestation, and publication 
of the paper, and it be found in favor of the paper, 
it is still competent to the same party, or any other 
in interest, to require another issue or issues involving 
an inquiry as to the mental and disposing capacity of 
the testator, or the exercise of undue importunity and 
control over him, the practice of fraud upon him or any 
other fact not inconsistent 'ivith the execution, attestation, 
and publication of the paper. No issue can be granted 
which substantially embraces the same question that 
has been pronounced upon by the jury, for their 
finding in regard to it is conclusive and binding on 
the whole world. Nor, for the same reason, can the 
same issue be granted in the several applications of dif¬ 
ferent parties, unless they be joined as plaintiffs or de¬ 
fendants , so as to produce by the trial but one and the 
same verdict. . . . And, as a consequence of this, 

where, on the application of one party an issue is 
transmitted to a court of law for trial, the granting 
on the application of another party, of substantially 
the same issue to be tried before another jury, is a 
mere nullity—a void act.” 


In Yingling and Wife et al. vs. Hessen (1860), 16 Md. 112, 
121, the court say: * 

“We are of opinion that the appellants have no 
cause of complaint, in that the proceedings of Joseph 
Hessen’s application were united with theirs. If an 
answer under oath had been filed, and issues ten¬ 
dered, we suppose they would have been the same, 
or closely similar, in both cases. One petition is al¬ 
most a copy from the other as to material averments; 
and, presenting the same objections to the claim, we 
can not perceive how different issues could have been 
framed.” 


The case of Munnikhuysen vs. Magraw (1871), 35 Md. 
280 is next. Counsel will not here quote from it at length, 
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but will comment upon it in argument. In this case the 
court allowed further issues because in their opinion— 

“ the issues proposed by the caveatee are (were) not 
not substantially the same as those presented by the 
caveators,” 

and already allowed. The court further said that a certain 
issue proposed— 

“was objectionable as calculated to mislead the jury, 
and to raise and present improper and immaterial 
questions.” 

In Sum wait vs. Sum wait (1879) 52 Md. 338, 346, the 
court sav : 

•j 

“ In framing issues it is the duty of the orphans’ 
court to present the questions of fact in dispute, and to 
be determined by the jury, in a plain and clear way ; 

THERE IS OBVIOUS IMPROPRIETY IN MULTIPLYING THE 
ISSUES UNNECESSARILY, AND ESPECIALLY IN PRESENT¬ 
ING THE SAME SUBSTANTIAL QUESTION IN TWO SEPA¬ 
RATE and distinct issues. In Pegg vs. Warford, 4 
Md. 385, and Warford vs. Van Sickle, 4 Md. 397, it 
was decided that after issues had been awarded at 
the instance of a party, it was error to award the 
same issues at the instance of another party, and 
that the latter was a void act and of no effect. This 
decision was made with reference to a case where 
caveats to a will had been filed by different parties ; 
but the same objection applies, although, perhaps, not 
with the same force, to aivarding tivo distinct and sepa¬ 
rate issues, in the same case, presenting substantially the 
sam.e question.” 

Again, at page 348, the court say in the same case: 

“ In our opinion, the correct rule to be observed, 
and the one which will best subserve the purposes of jus¬ 
tice, is to grant no more than one issue presenting the 
same substantial question; and, secondly, not to multi¬ 
ply the issues unnecessarily, and to grant such only as 
distinctly present the real questions in dispute.” 
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The principles here announced have been reaffirmed and 
adhered to in the following and other cases: 

Worthington vs. Ridgely, Jr., et al., Exrs., 52 Md. 

355. 

Mclntire et al. vs. Worthington et al., Exrs., 68 Md. 

207. 

See especially Connelly vs. Beall, 77 Md. 116. 

A reference to the case of Brewer and McColgan, Exrs., 
et al. vs. Barrett et al. (1882), 58 Md. 587, will be useful as 
establishing a necessary relation betiueen the petition or caveat 
'ancl the issues. In that case the first two issues were the or¬ 
dinary ones of testamentary execution and capaeit} 7 . At 
page 591 the court say: 

“ No valid objection has been or can be shown to 
.the first or second issues. They are responsive to the 
charges made in the caveat , are couched in plain and 
easily understood terms, and distinctly and clearly 
present the points upon which the caveators desire 
the jury to pass, and have been sanctioned by lung 
practice in this State.” 

It is submitted that upon reason and authority the 
granting of a second issue upon testamentary capacity 
would be error. It w 7 ould be substantially the same as the 
first issue. It would invite the jury to answer affirmatively 
one issue, and at the same moment to destroy that answer 
by a response opposite in meaning upon another substan¬ 
tially identical issue. 

This subject was to some extent considered by this 
court in the case of the National Safe Deposit, Savings 
& Trust Company of the District of Columbia against 
Sweeney, 3d App. D. C. 401. It was there decided that upon 
the facts of that particular case it was only necessary to have 
the broad issue of general incapacity in the statutory terms 
and that the averments of the caveat in that case with 
respect to the insane delusions were not such as to require 
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another issue especially directed to them. The argument, 
however, in that case was not so complete on either side as 
could have been desired. As two of the counsel whose 
names are signed to this brief are the same counsel who 
argued the respective sides of that case this remark can be 
made without impropriety. The attention of the court was, 
therefore, not so fully directed to the question involved in 
this case as is now required. That the inconvenience of 
two issues covering substantially the same subject was appre¬ 
ciated, is evident from the following language of Mr. Justice 
Shepard, delivering the opinion of the court (p. 403): 

“The objection to the second issue, we think, is 
well taken. If the jury should answer the first in the 
negative, there would be no need for an answer to the 
second; and an affirmative answer to it would leave 
some uncertainty as to whether the incapacity was 
general or special on account of the delusions or 
both. It would be impossible to ascertain to what 
extent the answer to the first may have been influ¬ 
enced by the opinion with respect to the second 
issue. Again, if both questions should be answered 
in the affirmative, there would be apparent conflict 
between the two findings.” 

The court, however, go on to say (p. 404): 

“It is proper to add, however, that notwithstanding 
the first and broad issues may in all cases be ample 
to cover the entiie range of probable incapacity to 
make a valid will, we think there are many in¬ 
stances in which it would be proper to submit and 
might be error to refuse, in addition and in subordi¬ 
nation to the first, in order that the conflict noted 
above may be avoided, a second issue based on the 
alleged existence of some special insane delusion of 
the testator with respect to the natural objects of his 
bounty, or some other special matter, which may 
have controlled or unduly influenced in a legal sense 
a mind in other respects sufficiently sound. In order 
to entitle the caveator to demand the submission of 
such a special issue, there should at least be some 
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foundation therefor in the allegations of the caveat in 
order that the Orphans’ Court may have a proper 
opportunity to determine the necessity or expediency 
of the demand.” 

Taking both of the above quoted passages together, it is 
obvious that the court intended to decide, first, that it was 
improper to frame two issues substantially the same, as great 
inconvenience with respect to.the verdict of the jury would 
result therefrom; secondly, that in a case where a caveat 
averred both general testamentary incapacity and also spe¬ 
cial insanity, it might be proper to have two issues framed 
in such a way that the answers of the jury to them would 
not conflict with each other. The attention of the court, 
however, was not called to the fact that even in such a case 
if the Maryland statutory words wefe followed, the ver¬ 
dicts might be inconsistent and contradictory. The court 
did not mean to decide that in a case where general 
capacity is conceded, the general testamentary issue in ad¬ 
dition to the partial insanity issue must be thrust upon the 
caveator who was not willing or able to make the allegation 
of general mental capacity. 

II. 

It is suggested that although in the amended caveat the 
caveator admits the due execution of the paper writing in 
question and expressly disclaims raising any question with 
respect thereto (Rec., p. 10), nevertheless the Orphans’ Court 
is compelled to frame such issue and submit it to the jury. 
The only theory, as appears to counsel for the caveator, 
upon which such a claim can rest, is based upon the 
provisions of the act of Congress entitled— 

“ An Act conferring on the Supreme Court of the 
District of Columbia jurisdiction to take proof of the 
execution of wills affecting real estate and for other 
purposes ” 

approved June 8, 1898, and especially upon the pro¬ 
visions of section 6 of that act, which act is substantially 



reproduced in sections 130-142, both inclusive, of the Code 
of Law for the District of Columbia, enacted March 3, 1901, 
and in force since January 1, 1902. These provisions of the 
said act and of section 140 of the Code, make the verdict of 
the jury and consequent judgment of the court, admitting to 
probate any will, conclusive as to all the world. It seems 
to be the idea that, therefore, every possible question which 
could arise with respect to the validity of a will should be 
raised in the issues and answered by the jury; but this 
claim, which certainly has no direct authority to support it, 
cannot derive any support from analogy. If the proceed¬ 
ings for the probate of a will under the present law be 
likened to an in rem proceeding because the result binds 
all the world, it cannot be contended that in such a pro¬ 
ceeding all possible questions must be raised for adjudica¬ 
tion. Only those questions are raised and decided which 
the parties who appear make by their pleadings. If an issue 
must necessarily be made as to due execution, why then 
one must be made as to undue influence, and as to fraud 
and as to forgery as well as one as to general and special 
testamentary incapacity. Indeed, there would seem to be 
no end to the issues which might be raised. The answer 
to all these contentions is that in this proceeding as in 
strict in rem proceedings, the court, having jurisdiction of 
the subject-matter, acquires jurisdiction with respect to the 
claims thereto of all parties by publication against them. 
When publication has been duly made, those who appear 
make their contentions and the court determines them. No 
judgment in rem can be reversed because a party who was 
published against but did not appear has a valid ground of 
complaint which he might have made had he appeared, 
nor can a person who did appear, make, after the time 
within which he may legally do so has expired, a claim 
based upon any other ground than that which he has 
already made in his pleadings. Parties to an ordinary suit 
at law must make their motion for a new trial based upon 
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newly discovered evidence within the time prescribed by 
law. If they discover matters afterwards, which would 
have availed them upon the trial, it is too late. 

But it is said that infants are interested. 

The answer to that is that the provisions of section 138 
of the Code fully protect the interests of infants, directing 
that the court shall appoint a guardian to represent said 
infant with authority to file a caveat as he may be ad¬ 
vised in behalf of the infant. If, because an infant be a 
party, the caveator can require the court to frame an issue 
which the guardian ad litem of the infant does notask for 
with respect to the execution, the same theory would re¬ 
quire all possible issues to be raised, because the infant’s 
rights may depend not so much upon the questions of fraud, 
undue influence or testamentary capacity as upon that of 
execution. It is sufficient to say that it is the dut}' of the 
guardian ad litem of the infant to file a caveat and to frame 
all such issues as the facts in his knowledge or within his 
procurement will justify. 

Section 135 of the Code reproducing a similar provision 
of the act of 1898, provides— 

“that in no case shall any will or testament be ad¬ 
mitted to probate and record save upon formal 
proof of its proper execution.” 

In accordance with this provision it has been the prac¬ 
tice to have wills formally proved after the verdict of a 
jury establishing the will upon issues not including that of 
execution. This was done by Mr. Justice Hagner in the 
case of the will of Nathan A. Poole, deceased, and there 
would seem to be no difficulty or impropriety in the practice. 

III. 

Finally, it is apparently contended by counsel for the 
eaveatee that an issue should have been refused by the pro¬ 
bate judge because the language of the amended caveat did 
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not specify what the delusions were. This is a novel claim. 
The general issue of testamentary capacity refers only to 
sound and disposing mind and to ability to execute a deed 
or contract. The language of the caveat where it dealt with 
general incapacity has followed that of the Maryland stat¬ 
utes. To require the caveator who alleges insane delusions 
with respeet to persons or property or both or w 7 ith respect 
to any other subject-matter, to specify what the delusion is 
would seem to be a departure from the primary principles 
of pleading. It is a general rule of pleading that only ulti¬ 
mate facts are to be averred and not the details of evidence 
by which they are to be proven. It is not necessary to 
adduce further authority upon this point than the case of 
McAllister vs. Kuhn, 96 U. S. 87. Finally, it is submitted 
that the action of Barnard, justice, was without error and 
that it should be affirmed. 

A. S. WORTHINGTON, 

F. P. B. SANDS, 

R. ROSS PERRY AND SON, 

Attorneys for Appellee. 




